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marital status which consent decrees would encourage, was a sufficient justifica- 
tion for refusing to entertain them. Similarly in the field of criminal law, a de- 
fendant must be proved guilty of a capital offense; 87 it is not sufficient for him 
to consent to the penalty. While these restrictions are widely made, no such con- 
considerations operate in prosecutions under such statutes as the Sherman Law. 
The legislative intention behind its passage was to prevent conspiracies in re- 
straint of trade. Lest a money penalty alone be insufficient to discourage viola- 
tions, the conspiracies were declared a crime. If threatening an alleged offender 
with a criminal prosecution can secure his consent to a decree enjoining the 
practices complained of, certainly such decrees should be sustained. 38 If such a 
decree were conditioned upon the Attorney General's promise not to prosecute, its 
validity might be subject to question. Yet the way out would be not to set aside 
the decree, but to declare the condition null and void. 39 The opportunity which 
the packers utilized in the instant case, to place their story before the public, 
should prove a strong inducement for a similar practice on the part of other 
defendants in a like situation. 



The Bankruptcy of a Partnership and Its Efeect upon the Liability oe 
the Individual Partners. — A partnership may be adjudicated a bankrupt. 1 In- 
solvency, together with an act of bankruptcy is a basis for such an adjudication. 
But when is a partnership insolvent, and what effect has an adjudication upon 
the disposition of the assets of the individual members of the firm? Further, 
what effect has a firm discharge on the liability of the partners as individuals? 

The members of a firm are jointly and severally liable for the debts con- 
tracted by the firm, and creditors of the partnership may levy on the individual 
assets. 2 It is a reasonable rule, then, to hold that a firm cannot be insolvent 
unless the firm assets, together with the individual assets of the partners after sub- 
tracting therefrom debts due on individual account, are insufficient to meet firm 
debts. 3 In other words, if the firm is insolvent, every member of the firm must 
have been proved insolvent. This view is clearly recognized by some cases, and, 
it is quite likely, would be denied by none. 

Trustees, after an adjudication against a firm, have very naturally sought to 
draw individual assets into administration. It perhaps seems surprising that the 
assets of one not formally adjudicated a bankrupt, should be so administered, and 
the court in In re Bertenshaw* where the adjudication named only the firm, in an 
exhaustive opinion, denied the trustee the right to administer individual assets. 

robative testimony. See Monypeny v Monypeny (1916) 171 App. Div. 134, 135, 
157 N. Y. Supp. 11. 

3T In regard to other crimes the plea of nolo contendere was allowed. This 
point is discussed in Commonwealth v. Horton (Mass. 1829) 9 Pick. 206. 

88 Convictions under the Sherman Law have been exceedingly rare due to 
the difficulty of proof. Such sentences as have been imposed were very light. 
These facts taken together indicate that the penalty provision was not much of a 
deterrent. Hence it is good administrative policy to achieve by threats what 
one could scarcely accomplish directly. 

39 An analogy is found in those cases where A sells his business property to 
B, and covenants not to engage in that business again. Under certain circum- 
stances the covenant is held void. See (1921) Columbia Law Rev. 599. 

1 Bankruptcy Act of 1898 § 5 (a). 

2 Uniform Partnership Act § 15; cf. English Partnership Act of 1890 § 9; see 
People v. Knapp (1912) 206 N. Y. 373, 382, 99 N. E. 841. 

*Vaccaro v. The Security Bank (C. C. A. 1900) 103 Fed. 436; In re Young 
et al. (D. C. 1915) 223 Fed. 659; State v. Krasher (1908) 170 Ind. 43, 83 N. E. 
498; see Matter of Wing Yick Co. (D. C. Hawaii 1905) 13 A. B. R. 757. 

*'(C. C. A. 1907) 157 Fed. 363. 



NOTES 349 

It recognized, however, the right of the creditors to proceed against such assets, 
but urged that they could be reached by the ordinary actions at law and in 
equity, which might proceed concurrently with, or before or after, the firm bank- 
ruptcy proceedings. 6 But in Francis v. McNeal 6 the Supreme Court rejected the 
doctrine of In re Bertenshaw and held that individual assets may be taken by the 
trustee of the firm for administration. This view had already been adopted by 
some of the lower federal courts, 7 and cannot now be questioned. 8 

It should follow from the McNeal case that a discharge of the firm necessarily 
discharges the individuals from liability for firm debts. There are judicial state- 
ments which deny this conclusion, but they are of little weight since they are 
found either in cases approving In re Bertenshaw, or in cases which that decision 
professed to follow. 9 Such statements result, in the first place, from a tendency 
to talk of a firm as a distinct "entity," and to reason from this phrase that only 
that "entity" is discharged. Such a position is not tenable, for the phrase, if 
given practical meaning, would result in the conclusion that insolvency of a part- 
nership is to be determined only by reference to firm assets and debts, and that 
firm property only is to be administered in such an adjudication. But as shown 
above, partnership insolvency is not determined only by reference to firm assets 
and debts, and individual assets are administered in an adjudication against the 
firm. Furthermore, in case of a voluntary petition by any of the partners, one 
not joining may contest it, and it will be involuntary as to him. 10 How is this to 
be reconciled with the statements that only the partnership "entity" is being con- 
sidered? Is the "entity" a voluntary or involuntary bankrupt after such pro- 
ceedings? 

There is another difficulty in the minds of the courts. To hold the individuals 
discharged by a discharge naming them as a firm, seems necessarily a holding that 
there has been in effect an adjudication against the individuals as such. Courts 
have been unable to reconcile such a conclusion with the accepted doctrine that one 
cannot be declared an involuntary bankrupt unless he has committed an act of 
bankruptcy. 11 It is submitted that this objection is unreal, 12 at least in so far 
as protection for the partner is involved. As seen above, all the assets of the 
individual partner are taken and, applied; the assets of any formally adjudicated 
bankrupt are treated nowise differently. Moreover in such a case the petition 
must have shown all partners insolvent. 13 Why then refuse to hold a partner 

= See ibid. 368, 369. 

s (1913) 228 U. S. 695, 33 Sup. Ct. 701. 

iDickas v. Barnes (C. C. A. 1905) 140 Fed. 849; In re Stokes CD. C. 1901) 
106 Fed. 312; see In re Meyer (C. C. A. 1899) 98 Fed. 976, 979; cf. In re Mercur 
(C. C. A. 1903) 122 Fed. 384. These decisions do not, it should be noted, decide 
how individual assets and firm assets are to be distributed. They simply hold that 
the trustees of the firm may seize them. The rule of distribution is the well- 
known rule of equity, embodied in the Bankruptcy Act of 1898 § 5 (f). 

8 Sanborn, /., who rendered the opinion in In re Bertenshaw, supra, footnote 
4, expressly recognizes, in Armstrong v. Fisher (C. C. A. 1915) 224 Fed. 97, 99, 
that the Bertenshaw case is no longer law. 

See In re Bertenshaw, supra, footnote 4, pp. 369, 371 ; In re Nayland CD. C. 
1910) 184 Fed. 144, 150, 151; hire Pinctis (D. C. 1906) 147 Fed. 621, 625; In re 
Hale (D. C. 1901) 107 Fed. 432, 433; cf. William R. Moore Dry Goods Co. v. 
Ford (1920) 146 Ark. 227, 231,225 S. W. 320; contra, Young v. Stevenson (1905) 
73 Ark. 480, 84 S. W. 623; Abbott v. Anderson (1914) 265 111. 285, 106 N. E. 
782 (a strong case. A provision for individual discharge was stricken out of the 
offer of composition, but the court held that individual discharge resulted, never- 
theless, by operation of law). 

"General Order VIII; see In re Murray (D. C. 1899) 96 Fed. 600, 601, 602. 

11 In re Meyer, supra, footnote 7, p. 979. 

12 In re Forbes CD. C. 1904) 128 Fed. 137. 

13 Cases supra, footnote 3. 
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individually discharged? Is a mere statement that "a partnership . . . may 
be declared a bankrupt" 14 to overcome these considerations, especially since the 
partners each have their day in court? There is authority in favor of the posi- 
tion that an adjudication of the firm is necessarily an adjudication of the in- 
dividuals. 15 

These problems were suggested in Nashville Saddlery Co. v. Green} 6 where 
the planters' Mercantile Co., a partnership, gave its promissory note signed 
"Planters' Mercantile Company, per. L,. N. Garrett," and also signed by each 
partner individually. An involuntary petition in bankruptcy was filed against the 
company, a composition agreed upon and accepted, and an order issued dis- 
charging the partners as well as the firm. The payee of the note thereafter sued 
the partners individually for the amount due on the note after deducting the 
payment made under the composition agreement. The court declared that the 
defendants were not sureties but principals, and refused to hold them liable, on 
the ground that the discharge effectively released them from obligation on the note. 

The plaintiff argued for their liability as sureties. 17 By rejecting this con- 
tention the court discarded the "entity theory." An adjudication against the part- 
nership, and a discharge which did release only the firm, would have been an 
affirmation of the existence of an "entity" distinct from the individual partners. 
These would then have been sureties and liable in the action here brought. 

The report shows that the discharge purported to discharge the firm and the 
partners; but the proceeding in bankruptcy was against the firm alone. Therefore, 
whence did the bankruptcy court get the power to discharge the individuals, unless 
such a result was a necessary consequence of the discharge of the firm? It is 
submitted that the result would have been the same if the discharge had merely 
declared the firm discharged, i. e., the members individually would thereby be dis- 
charged. In Young v. Stevenson, 18 where individual partners had signed a note 
given by the firm, and an adjudication was against the firm, a discharge of the 
firm was held to release the liability of the members. The court there further 
declared that if possession of property by the individuals, not touched in ad- 
ministration by the trustee, had been shown at the time, it would have been 
cause for refusal to grant the discharge. 

Of course there are practical and theoretical difficulties in maintaining the 
view herein advocated. In addition to those already considered, one of the part- 
ners may be a wage-earner or farmer. By express prohibition, such persons can- 
not be adjudged involuntary bankrupts. 18 This additional element in the situa- 
tion of a partner who is a wage-earner or farmer might well justify excepting 
him from a rule which would govern bankruptcy proceedings as to partners not of 
such a class. For as to partners generally there is no express prohibition. 
There is, at most, an inference by negative implication from the wording of 
§ 3(b) of the Act. A difficulty of this sort is more substantial than the so-called 
"entity theory," which has been made much of in decisions under the Bankruptcy 

"Bankruptcy Act of 1898 § 5(a). 

15 Abbott v. Anderson, and Young v. Stevenson, supra, footnote 9 (semble) ; 
see In re Forbes, supra, footnote 12, pp. 139, 140: Armstrong v. Norris (C. C. A. 
1917) 247 Fed. 253, 255. 

" (Miss. 1921) 89 So. 816. 

17 The payee's request for individual signatures may be thought to indicate 
an intent that he should have the right to make double proof in bankruptcy pro- 
ceedings. It is doubtful whether such an intent will be given effect. This, how- 
ever, is a question touching merely the administration and distribution of the assets. 
It has no bearing on the question here considered, viz., the liability of the in- 
dividuals. 

18 Supra, footnote 9. 

19 Bankruptcy Act of 1898 § 4(b). 
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Act of 1898. Most of the courts, however, are realizing that this is a fiction, 
useful at times for "shorthand" expression, but -which must be disregarded in 
analyzing specific problems, and in rendering decisions. 20 



Resale Price Maintenance. — The tendency among manufacturers of branded 
goods is to fix the prices at which they will be resold in their distribution from 
the factory to the consumer. The advertiser who has popularized a trademark 
regards such regulation as the most ' feasible, if not the only, way of protecting 
his heavy investment from the havoc caused by dealers who buy his goods, and 
sell them at cut prices as "leaders," or who undersell the less efficient stores, and 
thus discourage the latter from "pushing" the trade-marked brand. 1 Special 
importance consequently attaches to the recent case of Federal Trade Commission 
v. Beech-Nut Packing Co. (1922) 42 Sup. Ct. 150, which brings the vexed problem 
of the legality of price fixing a step nearer solution. The defendants were pro- 
ducers of various, well-advertised lines of branded goods. They drew up a 
schedule of resale prices, making it generally known in the trade that no 
wholesaler, jobber or retailer could purchase their goods unless he adhered to 
the schedule. To effectuate the threat consignments were key-numbered; loyal 
traders and special agents were asked to report violations; and the offenders so 
discovered were black-listed. Finally, the defendants' salesmen who solicited 
orders directly from retailers relayed them only to obedient distributors. The 
Federal Trade Commission secured a sweeping injunction prohibiting the Com- 
pany from (1) "carrying out or causing others to carry out a resale price main- 
tenance policy"; and more particularly from (2) refusing to sell to any dis- 
tributor for not adhering to the resale price scheme; and finally from (3) 
securing the cooperation of its distributors in carrying out the scheme. On 
appeal the Supreme Court sustained the order so far as it prohibited the utiliza- 
tion of the above mentioned methods of ascertaining violations of and enforcing 
the resale price policy, but it granted the defendants the bare refusal to sell. Mr. 
Justice Holmes, Mr. Justice Brandeis, Mr. Justice McKenna, and Mr. Justice 
McReynolds dissented. 

The situation typified in the instant case is the result of two conflicting 
tendencies. On the one hand is the doctrine that the trader may freely deter- 
mine the conditions on which he will do business 2 — subject only to the limitations 
imposed by communal welfare when the subject matter of the business is prop- 
erty "affected with a public use," 8 or when a great emergency exists. 4 On the 
other hand is the desire to perpetuate a competitive economic system, as ex- 

20 See the discussion in Francis v. McNeal, supra, footnote 6, pp. 699 el seq.; 
and the dissenting opinion in In re Bertenshaw, supra, footnote 4. 



1 Usually the dealers' margin of profit is so large that they are able to cut the 
established prices and stiH make a profit Especially the large chain stores since 
they buy wholesale quantities and therefore pay manufacturers' prices, are enabled 
profitably to sell to the consumer at but a slightly higher price than the wholesaler 
charges the retailer. More often, however, dealers who cut buy at the uniform 
price, but are willing to suffer a loss on the article sold because of the incidental 
business gained thereby. For a good treatment of the economico-social aspects of 
the problem, see W. H. S. Stevens, Re-Sale Price Maintenance (1919) 19 Columbia 
Law Rev. 265. 

2 Besides repeated expressions in many cases to that effect, the doctrine is 
emphatically enunciated in United States v. Freight Ass'n (1897) 166 U. S. 290, 
320, 17 Sup. Ct. 54. See a typical application in Whit-well v. Continental Tobacco 
Co. (C. C. A. 1903) 125 Fed. 454. 

*Munn v. Illinois (1876) 94 U. S. 113. 

* Marcus Brown Holding Co. v. Feldman (1921) 256 U. S. 170, 41 Sup. Ct. 465. 



